STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
FLORI DA ELECTI ONS COWM SSI ON,
Petitioner,
VS. Case No. 05-4399

M KEL LEE PERRY

Respondent .
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RECOVMENDED ORDER

A formal hearing was held in this case on April 24, 2006,
in Defuniak Springs, Florida, before Suzanne F. Hood,
Adm ni strative Law Judge with the Division of Adm nistrative
Hear i ngs.

APPEARANCES

For Petitioner: Eric M Lipman, Esquire
Fl ori da El ecti ons Comm ssi on
Collins Building, Suite 224
107 West Gai nes Street
Tal | ahassee, Florida 32399-1050

For Respondent: Albert T. G nbel, Esquire
Gary Early, Esquire
Messer, Caparello & Self, P.A
Post O fice Box 1876
Tal | ahassee, Florida 32302

STATEMENT OF THE | SSUE

The issue is whether Respondent willfully violated Section
106.07(5), Florida Statutes (2004), by certifying to the

correctness of five canpaign treasurer's reports (CTRs), which



di d not disclose paynents that Respondent's nedia consultant
made to two tel evision stations on Respondent's behal f.

PRELI M NARY STATEMENT

On August 23, 2005, Petitioner Florida Elections Conmm ssion
(Petitioner) received a sworn conplaint alleging that Respondent
M kel Lee Perry (Respondent) had viol ated Section 106. 07,
Florida Statutes (2004). Specifically, the conplaint alleged
t hat Respondent purchased tel evi sion canpai gn advertising tine,
requi ring cash in advance, w thout reporting the expenditures
until after the air dates.

On August 26, 2005, Petitioner found probable cause to
believe that, on six occasions, Respondent violated Section
106.07(5), Florida Statutes (2004). Prior to hearing,
Petitioner withdrew the sixth count in the Order of Probable
Cause. The remmining five counts allege that Respondent
willfully failed to properly report paynents nmade to two
tel evision stations by Respondent’'s nedia consultant.

On Septenber 26, 2005, Respondent filed a Petition for
I nformal Adm nistrative Hearing. At an informal hearing on
Novenber 18, 2005, Respondent denied that he willfully filed
i naccurate or inconplete CTRs. On Decenber 2, 2005, Petitioner
referred the case to the Division of Adm nistrative Heari ngs.

On Decenber 27, 2005, the undersigned issued a Notice of

Hearing, scheduling the hearing for February 27, 2006.



On February 14, 2006, Respondent filed an unopposed Mbdtion
for Continuance. On February 16, 2006, the undersigned issued
an Order Granting Continuance and Re-scheduling Hearing for
April 24, 2006.

Prior to the hearing, Respondent filed a Mdtion in Limne.
The notion sought to exclude evidence regarding certain actions
by Respondent that nmay have constituted a violation of Chapter
106, Florida Statutes (2004), but which were not specifically
charged in Petitioner's Order of Probable Cause. The
undersi gned reserved ruling on the notion, which is hereby
granted in part and denied in part.V

During the hearing, the parties offered two joint exhibits,
J1 and J2. Exhibit No. J1 was accepted as a deposition in |lieu
of the trial testinony of Robert Beasl ey, Supervisor of
El ections, Walton County, Florida. Exhibit No. J2 was accepted
as the 2004 Candi date and Canpai gn Treasurer Handbook as
publ i shed in Novenber 2003.

Petitioner presented the testinony of five w tnesses.
Petitioner offered 42 exhibits, Exhibit Nos. A through PP, which
were accepted as evidence.

Respondent testified on his own behalf and presented the
testinony of two additional w tnesses. Respondent offered 39

exhibits, Exhibit Nos. 1-39, which were accepted as evi dence.



FI NDI NGS OF FACT

1. Petitioner has jurisdiction to investigate and enforce
Chapter 106, Florida Statutes.

2. Respondent was an unsuccessful candidate for the Walton
County Commi ssion in 2004. Respondent was defeated in the
August 31, 2004, primary el ection.

3. Respondent is not an experienced politician. The 2004
canpaign was his first and only attenpt to run for public
office. Respondent's canpaign was entirely self-funded.

4. Quy Davidson was the political consultant for
Respondent's opponent. On or about August 22, 2004,

M. Davidson filed a sworn conplaint with Petitioner against
Respondent. The conpl aint all eged that Respondent was running
tel evision ads (requiring cash in advance) although no
expenditures to stations for airtine appeared on Respondent's
CTRs.

5. On March 10, 2004, Respondent signed a Statenent of
Candi date form as required by Section 106.023, Florida Statutes
(2003). The statenent indicates that Respondent had received,
read, and understood the requirenents of Chapter 106, Florida
Statute (2003).

6. On March 10, 2004, Respondent filed his Appointnent of
Canpai gn Treasurer and Desi gnhation of Canpai gn Depository for

Candi dates. Respondent appoi nted his personal and busi ness



bookkeeper, Iris Schipper, to serve as his camnpaign treasurer.
Respondent had confidence in Ms. Schipper, who had accounting
experience, but no experience with political canpaigns. On
July 15, 2004, Respondent appointed hinself as his deputy
canpai gn treasurer

7. In the spring of 2004, Respondent hired Steven
Pet er mann, the owner of Petermann Corporation, as his canpaign
medi a consultant for the purpose of creating, producing,
distributing and dissem nating political advertisenents for
Respondent's canpaign. M. Petermann was in charge of all nedia
aspects concerni ng Respondent's canpai gn.

8. Respondent had known M. Peternmann for years. Prior to
t he 2004 canpai gn, Respondent enployed M. Petermann for
advertising services concerning business ventures unrelated to
Respondent' s canpai gn.

9. M. Petermann was experienced in providing canpaign
advertising for local political races. He had done so for
approxi mately 30 canpaigns. M. Peternmann provi ded Respondent
with advertising services which were simlar to the services
that M. Petermann provided to other political candi dates.

10. Respondent never specified to M. Petermann what
advertising to buy or how nmuch to spend. Respondent and

M. Petermann had no specific paynment or billing ternms in m nd



when M. Petermann agreed to act as Respondent's nedi a
consul tant or at anytinme during the canpaign.

11. Cenerally, M. Petermann did not expect his political
clients to pay himuntil the end of their canpaigns. However,
Respondent attenpted to pay M. Petermann in full in accordance
wi th the bal ance due on Petermann Corporation statenents or in
advance on those occasi ons when Respondent knew about projected
canpai gn costs. In other words, Respondent tried to make sure
that M. Petermann was paid in advance or pronptly reinbursed
for canpaign expenses. In this regard, Respondent acted
consistently with his prior private business relationship wth
M. Petermann.

12. Wth regard to Respondent's canpai gn adverti sing
budget, Respondent told M. Petermann to do "whatever it took to
run a successful canpaign.” Respondent trusted M. Peternmann's
prof essi onal judgnment as to how rmuch advertising was needed and
i n which nmediuns the advertising was to run.

13. Respondent knew M. Petermann was nmaki ng expenditures
on behal f of the canpaign. Respondent was aware of each and
every expenditure his canpaign made to M. Petermann because he
was very involved in his canpaign finances.

14. M. Petermann wote the follow ng checks on his
busi ness account directly to WWHG TV and WBBM- TV for advertising

time on behal f of Respondent's canpai gn:



Dat e of Check Check Number Payee Amount of
Tel evi si on Pet er mann
Station Expendi ture
for Perry
06-11-04 025246 WVBB- TV $442. 00
06-14-04 025247 WHG TV $450. 50
06-29-04 025294 WHG TV $450. 50
06-29-04 025297 WBB- TV $446. 25
07-26-04 025405 WHG TV $743. 75
07-26-04 025406 WBB- TV $956. 25
08-12-04 025491 WHG TV $743. 75
08-12-04 025492 VWBB- TV $956. 25
08-30-04 025548 WHG TV $331. 50

15. Respondent made no expenditures from his canpaign
account directly to a television station. Additionally, no
expenditures to television stations were |listed on Respondent's
CTRs. M. Petermann purchased all of the television airtine on
behal f of Respondent's canpai gn.

16. M. Petermann periodically sent Respondent statenents
for canpai gn services and expenses. The statenents did not
item ze each expenditure for television airtine. The statenents
did list television advertising and various other adverti sing
purchases in general.

17. Respondent did not list the checks that M. Petermann
paid directly to WHG TV and WVMBB-TY for Respondent's television
airtime on any CTR during his 2004 canpai gn. A nmenber of the
public could not |ook at Respondent's CTRs and determ ne the
followng: (a) which television stations Respondent paid for

canpai gn advertising; (b) how much Respondent paid for



tel evi sion advertising;, and (c) how nuch Respondent paid for
M . Petermann's professional services.

18. During the course of the canpai gn, Respondent reported
maki ng several paynments to Petermann Advertising or Petermann
Corporation. Respondent |isted each paynent nade to
M. Petermann on his CTRs. Respondent did not break down the
expenditures and item ze the conponents of the expenditures on
his CRTs, including how much was paid to M. Petermann for his
pr of essi onal services.

19. In a letter dated June 24, 2004, M. Beasley, Walton
County Supervi sor of Elections, advised all candi dates,

i ncl udi ng Respondent, to read an encl osed nmenorandum from

Phyl lis Hanpton, Chief of the Bureau of Election Records for the
Departnent of State, Division of Elections. M. Beasley
requested all candidates to sign an encl osed statenment and
return the statenent to his office in the enclosed stanped and
addr essed envel ope.

20. Ms. Hanpton's nenorandum was dated June 17, 2004. It
specifically referred to "2004 Canpai gn Finance Legi sl ative
Changes." The nmenorandum di scussed the disclainer that
candi dates were required to use on canpai gn adverti sing
effective July 1, 2004. The |last two paragraphs of

Ms. Hanpton's nenorandum stated as fol |l ows:



Encl osed is a copy of Chapter Law 2004-
252 (CS/ SB 2346 &516). Section 5 of this
| aw amends Section 106.143, Florida
Statutes. W are al so enclosing a handout
that contains Section 106. 143, Florida
Statutes, as anended, as well as exanpl es of
political disclainmers under the new | aw
There are other changes in this | aw that
af fect canpai gn financing for candi dates and
a summary of those changes is encl osed.

The Division of Elections of the
Departnent of State has posted all enacted
| egislation that affect The Florida El ection
Code, Chapters 97-106, Florida Statutes, on
its web site. That web site is
http://election.dos.state. fl.us. |If you
have any questions, please feel free to cal
us at 850-245-6240.
21. Wien M. Beasley received Ms. Hanpton's nenorandum it
i ncl uded a copy of Public Law 2004-252. M. Beasley did not
duplicate the | aw when he sent Ms. Hanpton's nmenorandumto
candidates in Walton County. |[|f any candi date had requested a
copy of the new law, M. Beasley would have obtained a copy for
the candidate or referred the candidate to the Internet.
22. Respondent received Ms. Hanpton's nenorandum regardi ng
the changes in the law, but he did not read it over in detail.
| nst ead, Respondent continued to direct his attention to
canpai gn i ssues.
23. There is no evidence that Respondent took any
affirmative steps to inquire which sections of the | aw were

anended in addition to the requirenents for political

di sclainmers. Respondent did not go to the Departnent of State,



Di vision of Elections' website to review the |aw or a copy of
t he updated candi date's handbook. All Respondent did was to
send a copy of the letter to M. Peternmann.

24. Respondent did not give Ms. Schipper a copy of
Ms. Hanpton's June 17, 2004, nenorandum during the canpai gn.

Ms. Schi pper received the nenorandum and filed it in one of
Respondent's canpaign files after the canpai gn ended.

25. Respondent wrote a personal check dated June 30, 2004,
made payable to Peterman Corp. in the anount of $7,500. The
check does not state its purpose. M. Peternmann deposited this
check in his business account on July 1, 2004.

26. Respondent wote the June 30, 2004, personal check to
Pet er mann Corp. because he was in M. Petermann's office and
wanted to nmake sure M. Petermann was paid pronptly for his
servi ces and expenses on Respondent's behalf. On June 30, 2004,
Respondent had not yet appointed hinmself as his deputy canpai gn
treasurer and did not have a canpai gn check signed by
Ms. Schi pper.

27. Respondent's @ CTR, which covered the period from
April 1, 2004, to June 30, 2004, was due to be filed on July 12,
2004. The report listed no expenditure to M. Petermann. The
report did not disclose that M. Peternmann had spent $1, 789. 25
on behal f of Respondent's canpaign to pay for advertisenents on

two television stations during the reporting period.

10



28. On July 24, 2004, Respondent, as deputy canpaign
treasurer, wote a check on his canpaign account. The check was
payabl e to Petermann Advertising in the amount of $10,000. The
check did not state its purpose.

29. On August 5, 2004, Ms. Schipper wote a check on
Respondent' s canpai gn account. The check was payable to
Respondent in the amount of $7,500. The purpose of the check
was to rei nburse Respondent for the anpbunt Respondent paid to
M. Petermann out of Respondent's personal account on June 30,
2004.

30. On August 6, 2004, Ms. Schipper wote a check on
Respondent' s canpai gn account. The check was payable to
Pet ermann Advertising in the amount of $10,000. The check
states that its purpose was adverti sing.

31. Respondent's F2 CRT, which covered the period from
July 24, 2004, through August 6, 2004, was due to be filed on
August 13, 2004. The F2 CRT listed the follow ng paynents as
expenditures: (a) a check dated July 24, 2004, to Peternmann
Advertising for canpaign advertising in the anpunt of $10, 000;
(b) a check dated August 5, 2004, to Petermann Advertising/mp
(Respondent's initials) for canpaign advertising in the anount
of $7,500; and (c) a check dated August 6, 2004, to Petermann
Advertising for canpaign advertising in the amount of $10, 000.

The August 5, 2004, check, listed as payable to Peternann

11



Advertising/ mp, was a rei nbursenment to Respondent for the
personal check he wote on June 30, 2004. Respondent's F2 CTR
did not disclose that M. Peternmann spent $1, 700 on behal f of
Respondent's canpaign to pay for advertisenents on two
tel evision stations during the reporting period.

32. Ms. Schipper contacted sonmeone in M. Beasley's office
in Santa Rosa Beach, Florida, by tel ephone on August 13, 2004,
before she filed Respondent's F2 CRT. Ms. Schipper inquired
about the proper nethod of reporting the August 5, 2004, paynent
of canpai gn funds to rei mburse Respondent for his personal check
dated June 30, 2004, to M. Petermann. During the hearing, Ms.
Schi pper testified as foll ows:

kay. | called the -- there was a
guestion about this particul ar expense
because the nature of the check that | just
expl ai ned because | wasn't sure. | knew |
had to report it, but I wasn't sure how
should report it. So | called the
supervi sor of elections office and | told
t hem what had happened, including the fact
that Lee Perry was totally self-funding his
canpai gn and that he had a paid check
personally that we need to record as an
expendi ture on the canpai gn account and |
told her that | had to -- to fund the
canpai gn account and then pay it back to Lee
and it was just |ike an in and out
transaction, but | had to report it, but it
was to Petermann Advertising. W had other

checks to Peternmann Advertising. It was all
t he canpai gn advertising. How did | need to
do that.

12



33. After speaking with an unidentified female in
M. Beasley's office, Ms. Schipper was not confortable with the
answer to her inquiry. M. Schipper decided to |list the check
as payable to Petermann Advertising/mp. WM. Schipper did not
call anyone el se regarding the proper nethod of reporting the
June 30, 2004, check, which reinbursed Respondent for
reinmbursing M. Petermann for advertising services and
adverti sing expenses paid to tel evision stations.

34. On August 20, 2004, Ms. Schipper wote a canpaign
check payable to Petermann Advertising for canpai gn adverti sing
in the amount of $15, 000.

35. Respondent's F3 CTR, covering the period from
August 7, 2004, through August 26, 2004, was due to be filed on
August 27, 2004. Respondent's F3 CTR |isted one expenditure to
Pet ermann Advertising for canpaign advertising in the anount of
$15,000. Respondent's F3 CIR did not disclose that
M . Petermann had spent $1, 700 on behal f of Respondent's
canpaign to pay for advertisenents on two television stations
during the reporting period.

36. On Septenber 10, 2004, Ms. Schi pper wote a canpaign
check payable to Petermann Advertising for canpaign advertising
in the amount of $11, 422. 23.

37. Respondent's Gl CTR, covering the period from

August 27, 2004, through Septenber 10, 2004, was due to be filed
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on Septenber 17, 2004. Respondent's GL CTR |isted a check
payabl e to Petermann Advertising as an expenditure. The check,
dat ed Septenber 10, 2004, was for canpaign advertising in the
amount of $11,422.23. Respondent's GL CTR did not disclose that
M. Petermann spent $331.50 on behal f of Respondent's canpai gn
to pay for advertisenents on one television station during the
reporting period.

38. On Cctober 19, 2004, Ms. Schi pper wote a canpaign
check payable to Petermann Advertising for the "Perry Canpai gn"
in the anpbunt of $9, 100.

39. After filing Respondent's F3 CTR, Ms. Schi pper
realized that M. Peternmann never received the August 20, 2004,
canpai gn check in the anmount of $15,000. Therefore,

Ms. Schi pper cancelled the check and filed an Amended F3 CTR on
Oct ober 22, 2004.

40. Respondent's Amended F3 CTR i ndicated that $15, 000 was
subtracted from Respondent's expenditures. The Anended F3 CIR
listed the October 19, 2004, check as an expenditure. The check
was payable to Petermann Advertising for canpaign advertising in
t he anmount of $9, 100.

41. M. Beasley has two offices. The main office is
| ocated in Defuniak Springs, Florida. The satellite office is
| ocated in Santa Rosa Beach, Florida. Neither office has a

witten record of inquiries concerning the reporting of

14



expendi tures for Respondent's canpaign. As a general office
practice, M. Beasley's staff does not nmake notes or records of
t el ephone conversation with candi dates or other individuals who
call regarding canpai gn issues.

42. Ms. Schipper called M. Beasley's office in Santa Rose
Beach, Florida, when she had a question about her duties as
canpai gn treasurer. |If she could not get an answer to her
guestion, Ms. Schipper called M. Beasley's office in Defuniak
Springs, Florida.

43. Ms. Schipper's office during the 2004 canpaign was in
Respondent's residence, which had two tel ephone lines. During
t he hearing, Respondent presented tel ephone records show ng
seven tel ephone calls fromthe residence to M. Beasley's main
of fice in Defuniak Springs, Florida, on the foll ow ng dates:
July 1, 2004; July 7, 2004; July 16, 2004; July 17, 2004,

August 27, 2004; August 30, 2004; and Septenber 9, 2004. The
t el ephone records do not show any calls nade to M. Beasley's
office in Santa Rosa Beach, Florida.

44. Ms. Schipper called M. Beasley's Santa Rosa Beach
office to inquire about reinbursing Respondent for the June 30,
2004, personal paynment to M. Petermann. However, there is no
evidence that Ms. Schipper called either of M. Beasley's
offices to inquire specifically about the proper nethod of

reporting canpaign expenditures, paid directly to M. Peternmann,
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part of which included indirect paynents or reinbursenents for
advertising on tel evision stations.

45. M. Beasl ey has no i ndependent recoll ection of
speaking with Ms. Schi pper during the canpaign. There is no
evi dence that anyone on M. Beasley's staff renenbers speaking
wi th Respondent or Ms. Schi pper about canpaign finance reports
during the 2004 canpai gn

46. M. Beasley's office provided Respondent with a copy

of the 2004 Candi date and Canpai gn Treasurer Handbook (publi shed

Novenber 2003) (handbook) and Chapter 106, Florida Statutes
(2003). Respondent and Ms. Schipper referred to these resources
fromtime to tinme during the canpai gn on an as needed basi s.

47. The handbook did not specifically require a candi date
to "item ze" expenditures to nedia consultants.

48. The handbook contains the foll ow ng statenent on the
first page:

| nportant Notice

The information contained in this
publication is intended as a quick reference
guide only and is current upon publication.
Chapter 97-106, Florida Statutes, the
Constitution of the State of Florida,

Di vision of Elections' opinions and rules,
Attorney General opinions, county charters,
city charters and ordi nances, and ot her
sources should be reviewed in their entirety
for complete information regardi ng canpai gn
financing and qual i fying.

16



In addition, the follow ng publication
produced by the Florida Departnent of State,
Di vision of Elections should be reviewed for
further information regardi ng candi dates and
comm ttees:

2004 Federal Qualifying Handbook

2004 Commttee and Canpai gn Treasurer
Handbook

2004 Handbook on Filing Canpai gn Reports
2004 El ection Cycle Cal endar of Reporting
Dates for Candi dates, Political Commttees
and Comm ttees of Continuous Existence
2004 El ection Cycle Cal endar of Reporting
Dates for Political Party Executive
Commi tt ees.

Al fornms and publications provided by the
Di vision of Elections are avail able on our
web site at http://election.dos.state.fl.us.

Pl ease direct any questions to either your
county supervisor or elections or the

Fl ori da Departnent of State, D vision of
El ections at (850) 245-6240. (Enphasis

i ncl uded)

49. Chapter 7 of the handbook states as foll ows regarding

the duties and responsibilities of canpaign treasurers:

| MPORTANT: No contribution or expenditure,

i ncluding contributions or expenditures of a
candi date or of the candidate's famly,

shall be directly or indirectly nade or
received in furtherance of the candi dacy of
any person for nom nation or election to
political office in the state except through
t he duly appoi nted canpai gn treasurer of the
candi date. (Enphasis incl uded)

50. Chapter 10 of the handbook states as follows regarding
canpai gn expendi tures:

An expenditure is a purchase, paynent,
di stribution, |oan, advance, transfer of

17



funds by a canpai gn treasurer or deputy
canpai gn treasurer between a primary
depository and a separate interest-bearing
account or certificate of deposit, or gift
of noney or anything of value nade for the
pur pose of influencing the results of an
el ection.

A candi date shall:

1. Pay all canpai gn expenditures by a check
drawn on the canpai gn account (except petty
cash); (enphasis included)

51. Chapter 14 of the handbook states as follows regarding
the filling of canpaign reports:
Reporting Expenditures

Form DS-DE 14, Item zed Expenditures is used
to report all expenditures nade, regardless
of the anopunt and nust contain:

1. Full name an address of each person to
whom expendi t ures have been made along with
the amount, date and cl ear purpose of the
expendi ture. Nanme, address and office
sought by each candi date on whose behal f
such expenditure was made.

2. Full nanme and address of each person to
whom an expenditure for personal services,
sal ary or reinbursed expenses was nade al ong
with the anount, date and cl ear purpose of

t he expenditure. A candidate or any other

i ndi vi dual nmay be rei nbursed for expenses
incurred for travel, food and beverage,

of fice supplies, and nmenent oes expressing
gratitude to canpai gn supporters as provided
for in section 106.021(3), F.S.

* * *

5. Anount and nature of debts and
obl i gations owed by or to the candi date,

18



which relate to the conduct of any politica
canpai gn. (Enphasi s incl uded)

52. On July 1, 2004, anmendnents to Chapter 106, Florida
Statutes (2004), becanme effective, including the addition of
Section 106.07(4)(a)13., Florida Statutes (2004), which states
as foll ows:

(4)(a) Each report required by this
section shall contain:

* % *

13. The prinmary purpose of an
expenditure made indirectly through a
canpai gn treasurer for goods and services
such as comruni cati ons nedi a pl acenent or

procurenent services, canpaign signs,

i nsurance, and ot her expenditures that

i ncl ude multiple conponents as part of the
expenditure. The primary purpose of an
expendi ture shall be that purpose, including
integral and directly rel ated conmponents

t hat conprises 80 percent of such

expendi ture.

53. After July 1, 2004, the Departnent of State, Division
of Elections, revised and published the 2004 Candi date and
Canpai gn Treasurer Handbook (effective July 2004) (anmended
handbook). The preface to the anended handbook states as
follows: "This publication has been anended in July of 2004 to
refl ect changes as provided by Chapter Law 2004-252. New
| anguage is displayed in red.”

54. The notice on the first page of the anmended handbook

was not revised.
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55. Chapter 7 of the amended handbook states as foll ows
regarding the duties and responsibilities of canpaign
treasurers:

| MPORTANT: No contribution or expenditure,

i ncl uding contributions or expenditures of a
candidate or of the candidate's fanily,

shall be directly or indirectly nade or
received in furtherance of the candi dacy of
any person for nomi nation or election to
political office in the state except through
the duly appointed canpaign treasurer of the
candi date, subject to the follow ng

excepti ons:

2. Reinbursenents to a candi date or any
ot her individual for expenses incurred in
connection with the canpaign by a check
drawn upon the canpai gn account and reported
pursuant to Section 106.07(4), F.S. After
July 1, 2004, the full nane and address of
each person to whom the candi date or ot her
i ndi vi dual made paynent for which

rei nbursenent was nmade by check drawn upon
t he canpai gn account shall be reported
pursuant to Section 106.07(4), F.S.,
together with the purpose of such paynent;

3. Expenditures nmade indirectly through a
treasurer for goods or services, such as
comruni cati ons nedi a pl acenent or
procurenent services, canpaign signs,

i nsurance or other expenditures that include
mul tiple integral conmponents as part of the
expenditure and reported pursuant to Section
106.07(4)(a) 13 .

(Enphasi s incl uded)

56. Chapter 10 of the anended handbook states as foll ows

regardi ng canpai gn expenditures:
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An expenditure is a purchase, paynent,

di stribution, |oan, advance, transfer of
funds by a canpai gn treasurer or deputy
canpai gn treasurer between a primary
depository and a separate interest-bearing
account or certificate of deposit, or gift
of nmoney or anything of value made for the
pur pose of influencing the results of an
el ection or making an el ectioneering
conmuni cati on

An expenditure for an el ectioneering
communi cation is nmade when the earliest of
the follow ng occurs:

1. A person executes a contract for
appl i cabl e goods or services;

2. A person nakes paynment, in whole or in
part, for applicable goods or services ; or
3. The el ectioneering conmunication is
publicly di ssem nat ed.

* * *

A candi date or other individual nmay be

rei mbursed for expenses incurred in
connection with the canpaign by a check
drawn on the canpai gn account and reported
pursuant to section 106.07(4), F.S. After
July 1, 2004, the full nanme and address of
each person to whom the candi date or ot her
i ndi vi dual made paynent for which

rei mbursenent was nade by check drawn upon
t he canpai gn account shall be reported
pursuant to Section 106.07(4), F.S.,

toget her with the purpose of such paynent.

* * *

A candi date shall:

1. Pay all canpai gn expenditures by a check
drawn on the canpai gn account (except petty
cash); (Enphasis included)

57. Chapter 14 of the anended handbook states as foll ows

regarding the filling of canpaign reports:
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Reporting Expenditures

Form DS-DE 14, Item zed Expenditures is used
to report all expenditures nade, regardless
of the ampbunt and nust contain:

1. Full name an address of each person to
whom expendi t ures have been made along with
the amount, date and cl ear purpose of the
expendi ture. Nane, address and office
sought by each candi date on whose behal f
such expendi ture was nmade.

2. Full nanme and address of each person to
whom an expenditure for personal services,
sal ary or reinbursed expenses was nade al ong
with the anobunt, date and cl ear purpose of

t he expenditure. A candidate or any other

i ndi vi dual may be rei nbursed for expenses
incurred for travel, food and beverage,

of fice supplies, and nenent oes expressing
gratitude to canpai gn supporters as provided
for in section 106.021(3), F.S. (Enphasis

i ncl uded)

5. Anount and nature of debts and
obligations owed by or to the candi date,
which relate to the conduct of any politica

camnpai gn.

7. The primary purposes of an expenditure
made indirectly through a canpai gn treasurer
for goods and services such as
comruni cati ons nedi a pl acenent or
procurenment services, canpaign signs,

i nsurance, and ot her expenditures that

i nclude multiple conponents as part of the
expenditure. The primary purpose of an
expenditure shall be that purpose, including
integral and directly rel ated conponents,
that conprises 80 percent of such

expendi ture. (Enphasis included)
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58. For the 2004 canpaign, reporting forns applicable to
candi dates did not provide for "item zation" of paynents nmade by
medi a consul tants to various conponent providers of goods and
services. In contrast, forns applicable to political parties
and comm ttees required and provided a reporting nechanismfor
item zing paynents nmade by third party consultants to the
provi ders of the conponent services. Those forns did not
specifically apply to individual candi dates.

59. At the time of the hearing, the Departnent of State,

Di vision of Elections, was in the rul emaki ng process to devel op
standards and reporting forns for candi dates to use when

item zing conponent parts of an expenditure made to a canpai gn
consul tant or vendor.

60. Respondent and Ms. Schi pper never called the Florida
Departnent of State, Division of Elections, to make canpaign
finance report inquiries. After review ng the handbook as
publ i shed in Novenber 2003, Ms. Schipper believed she had a fair
under st andi ng of canpaign reporting requirenments. M. Schipper
did not review Chapter 106.07(4), Florida Statutes (2004), or
t he anended handbook.

61. Respondent al so reviewed Chapter 106, Florida Statutes
(2003), and the handbook as published in Novenber 2003. He did

not review Section 106.07(4)(a), Florida Statutes (2004), but
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primarily relied on Ms. Schipper to properly report camnpaign
expendi t ures.

62. Al checks witten on Respondent's canpai gn account
were reported on Respondent's CTRs. Respondent's CTRs reflect
t hat Respondent's total canpai gn account receipts equaled his
total expenditures.

63. During the hearing, the parties stipulated that
Respondent had the ability to pay the maxi numfine possible if
it was determ ned that he commtted the violations charged.

CONCLUSI ONS OF LAW

64. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject nmatter of this
proceedi ng pursuant to Sections 106.25, 120.569, and 120.57(1),
Florida Statutes (2005).

65. Petitioner has the burden of proving by clear and
convi nci ng evidence that Respondent violated Section 106.07(5),
Florida Statutes (2004), by certifying that his 2004 @, F2, F3,
Amended F3, and Gl CTRs were true, correct and conpl ete when

they were not. See Diaz de la Portilla v. Florida Elections

Comm ssion, 857 So. 2d 913 (Fla. 3rd DCA 2003), rev. denied, 872

So. 2d 899 (Fla. 2004).
66. There are several statutory sections that apply to
this case, beginning with Section 106.011(4), Florida Statutes

(2004), which states as follows in pertinent part:
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(4)(a) "Expenditure" neans a purchase,
paynment, distribution, |oan, advance,
transfer of funds by a canpaign treasurer or
deputy canpai gn treasurer between a primary
depository and a separate interest-bearing
account of certificate of deposit, or gift
of nmoney or any thing of value made for the
pur pose of influencing the results of an
el ection or nmaking an el ectioneering
conmuni cation .

(b) As used in this chapter, an
"expenditure" for an el ectioneering
conmuni cation is made when the earliest of
the follow ng occurs:

1. A person executes a contract for
appl i cabl e goods or servi ces;

2. A person makes paynent, in whole or
in part, for applicable goods and servi ces;
or

3. The el ectioneering conmunication is
publicly di ssem nat ed.

67. Regarding the duties of campaign treasurers, Section
106. 021(3), Florida Statutes (2004), states as follows in
rel evant part:

(3) No contribution or expenditure,
i ncluding contributions or expenditures of a
candi date or of the candidate's famly,
shall be directly or indirectly nade or
received in furtherance of the candi dacy of
any person for nom nation or election to
political office in the state or on behalf
of any political conmmttee except through
the duly appointed canpaign treasurer of the
candi date or political conmttee, subject to
the foll owi ng exceptions:

* * *

(b) Reinbursenments to a candi date or
any other individual for expenses incurred
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in connection with the canpai gn or
activities of the political commttee by a
check drawn upon the canpai gn account and
reported pursuant to s. 106.07(4). After
July 1, 2004, the full nane and address of
each person to whom the candi date or ot her
i ndi vi dual made paynent for which

rei mbur senment was made by check drawn upon
t he canpai gn account shall be reported
pursuant to s. 106.07(4), together with the
pur pose of such paynent;

(c) Expenditures nade indirectly
through a treasurer for goods or services,
such as comuni cations nedi a pl acenent or
procurenent services, canpaign signs,

i nsurance, or other expenditures that
include multiple integral conponents as part
of the expenditure and reported pursuant to
s. 106.07(4)(a)13 .

68. Candi dates nust sign statenments that they have read,
and understand Chapter 106, Florida Statutes (2004). See §
106. 023(1), Fla. Stat. (2004). The execution and filing of the
statenment does not create a presunption that any violation of
Florida's election laws is wllful. See § 106.023(2), Fla.
Stat. (2004).

69. Section 106.07(4)(a), Florida Statutes (2004), states
as follows in relevant part:

(4)(a) Each report required by this
section shall contain:

* * *

6. The full nane and address of each
person to whom expendi tures have been nade
by or on behalf of the commttee or
candidate within the reporting period; the
anount, date, and purpose of each such
expendi ture; and the nanme an address of, and
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of fi ce sought by, each candi date on whose
behal f such expenditure was made. However,
expendi tures nmade fromthe petty cash fund
provided for in s. 106.12 need not be
reported individually.

7. The full nane and address of each
person to whom an expenditure for personal
services, salary, or reinbursenent for
aut hori zed expenses as provided in s.

106. 021(3) has been made and which is not

ot herwi se reported, including the anount,
date, and purpose of such expenditure.
However, expenditures made fromthe petty
cash fund provided for in s. 106.12 need not
be reported individually.

* % *

10. The anpunt and nature of debts and
obligation owed by or to the commttee or
candi date, which relate to the conduct of
any political canpaign.

* *x %

13. The primary purpose of an
expenditure nade indirectly through a
canpai gn treasurer for goods and services
such as comuni cations medi a pl acenent or
procurenent services, canpaign signs,

i nsurance, and ot her expenditures that
include multiple conponents as part of the
expenditure. The primary purpose of an
expendi ture shall be that purpose, including
integral and directly rel ated conmponents

t hat conprises 80 percent of such

expendi ture.

70. As to certification and filing CTRs, Section
106.07(5), Florida Statutes (2004), states as follows in
rel evant part:

(5) The candidate and his or her

canpai gn treasurer . . . shall certify as to
the correctness of each report; and each
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person so certifying shall bear the
responsibility for the accuracy and veracity
of each report.

71. The Departnment of State, D vision of Elections, has
authority to issue advisory opinions when any supervi sor of
el ections or any candi date nmakes such a request. See §
106. 23(2), Florida Statutes (2004).

72. Section 106.25(3), Florida Statutes (2004), states as
fol |l ows:

(3) For the purposes of commi ssion
jurisdiction, a violation shall nean the
willful performance of an act prohibited by
this chapter or chapter 104 or the willfu
failure to performan act required by this
chapter or chapter 104.

73. Regarding civil penalties, Section 106.265(1), Florida
Statutes (2004), states as foll ows:

(1) The comm ssion is authorized upon
the finding of a violation of this chapter
or chapter 104 to inpose civil penalties in
the formof fines not to exceed $1, 000 per
count. In determning the amount of such
civil penalties, the conmm ssion shal
consi der, anmong other mtigating and
aggravati ng circunstances:

(a) The gravity of the act or
om SSi on;

(b) Any previous history of simlar
acts or om ssions;

(c) The appropriateness of such
penalty to the financial resources of the
person, political conmttee, commttee of
conti nuous existence, or political party;
and

(d) Wether the person, politica
comm ttee, conmittee of continuous
exi stence, or political party has shown good
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74.

faith in attenpting to conply with the
provi sions of this chapter or chapter 104.

A"willful violation" is defined in Section

Florida Statutes (2004), which states as foll ows:

75.

106.37 WIIful violations.--A person
willfully violates a provision of this
chapter if the person conmmts an act while
knowi ng that, or show ng reckl ess disregard
for whether, the act is prohibited under
this chapter, or does not commt an act
whi | e knowi ng that, or show ng reckl ess
di sregard for whether, the act is required
under this chapter. A person knows that an
act is prohibited or required if the person
is aware of the provision of this chapter
whi ch prohibits or requires the act,
under st ands t he neani ng of that provision,
and perforns the act that is prohibited or
fails to performthe act that is required.
A person shows reckl ess disregard for
whet her an act is prohibited or required
under this chapter if the person wholly
di sregards the | aw wi t hout maki ng any
reasonabl e effort to determ ne whether the
act would constitute a violation of this
chapter.

106. 37,

Petitioner net its burden of proving that Respondent

vi ol ated Chapter 106.07(5), Florida Statutes (2004).

occasi ons,

On five

Respondent certified that his CTRs were correct and

conpl ete even though he failed to item ze expenditures for

advertising on two tel evision stations.

76.

Before July 1, 2004, all canpai gn expenses had to be

paid directly using a check on the canpai gn account.

The | aw

did not provide for

maki ng i ndirect paynents through a third

party Iike a nedia consultant. After July 1, 2004, candi dates
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coul d pay canpai gn expenses indirectly through a nedi a
consul tant provi ded such paynents were item zed.

77. Respondent received a copy of Ms. Hanpton's letter
dated June 17, 2004. That letter clearly gave Respondent notice
that there were legislative changes in the lawrelating to
canpai gn financing. Respondent never took the tine to review
the new | aw or the anmended handbook. Moreover, Respondent
failed to show the letter to Ms. Schipper, who did not |earn
about the |egislative changes until after the canpaign.

78. It is clear that Respondent made no effort after
July 1, 2004, to determ ne whether his paynents to M. Peternmann
needed to be item zed on the CIR for the period in which
Respondent's canpaign indirectly incurred the obligation to pay
t he underlying expenses. At the very |east, the addition of
Section 106.07(4)(a)13., Florida Statutes (2004), should have
al erted Respondent that there were changes in the nethod of
reporting the rei nbursenent of canpai gn expenses to nedia
consul tants. Respondent cannot now claimthat he did not wholly
di sregard the | aw, making no reasonable effort to determ ne
whet her he was violating Chapter 106, Florida Statutes (2004).

79. Applying the statutory factors set forth in Section
106. 265, Florida Statutes (2004), it is concluded as foll ows:

(a) The gravity of Respondent's omn ssions were significant,

| eaving the public no way to determ ne how nuch and at what
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tel evision stations Respondent spent noney for advertising; (b)
Respondent has no prior history of simlar acts or om ssions;
(c) Respondent has the ability to pay the maxi num fine; and (d)
Respondent failed to show good faith in his attenpts to conply
with his statutory obligations because he was nore concerned
with keeping M. Petermann paid and with canpaigning than with
the legal requirenents of the |aw

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED:

That Petitioner enter a final order finding that Respondent
vi ol ated Section 106.07(5), Florida Statutes (2004), as charged
in Counts 1-5 of the Order of Probable Cause, dismss Count 6 of
the Order of Probable Cause, and inpose a civil penalty in the

amount of $5, 000.
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DONE AND ENTERED t his 30th day of June, 2006, in

Tal | ahassee, Leon County, Flori da.

W&‘%‘ Yoo

SUZANNE F. HOCD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 30th day of June, 2006.

ENDNOTE
1" Respondent's Mtion in Linine seeks to exclude testinony
about "ot her events/acts" that occurred during the canpaign, but
whi ch were not charged in the Order of Probable Cause. Most
i nportant, Respondent's notion relates to the followi ng: (a)
Respondent's June 30, 2004, personal check payable to M.
Pet ermann; (b) the August 5, 2004, canpai gn check payable to
Respondent as a reinbursenment; and (c) the listing on
Respondent's F2 CRT of the August 5, 2004 canpai gn check as
payabl e to Petermann Adverti sing/ m p.

As a general rule, any fine or penalty inposed by
Petitioner may be based only upon those violations specifically
alleged in the Order of Probable Cause. See Cottrill wv.
Departnent of Insurance, 685 So. 2d 1371, 1372 (Fla. 1st DCA
1996) .

Petitioner agrees that "other events" are not admi ssible to
forma basis for violations of |law not alleged in the O der of
Probabl e Cause. However, Petitioner asserts that evidence of
the "other events"” is relevant to show Respondent's
"W llfulness,"” i.e. that Respondent knew, or had reckl ess
di sregard for whether, the "other events/acts" were prohibited
by Chapter 106, Florida Statutes (2004).
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"Wl Ilfulness" is an issue of fact. See McGnn v. Florida
El ecti ons Conmi ssion, 803 So. 2d 763,766 (Fla. 1st DCA 2001).

Regarding "simlar fact" evidence, Section 120.57(1)(d),
Florida Statutes (2004), states as follows in pertinent part:

(d) Notwithstanding s. 120.569(2)(Q9),
simlar fact evidence of other violations,
wongs, or acts is adm ssible when rel evant
to prove a material fact in issue, such as
proof of notive, opportunity, intent,
preparation, plan, know edge, identity or
absence of m stake or accident, but it is
i nadm ssi bl e when the evidence is rel evant
solely to prove bad character or propensity.

In this case, the evidence that Respondent seeks to excl ude
is only relevant, and therefore adm ssible, to show the
underlying facts of Counts | and Il of the Order of Probable
Cause. Those counts involve allegations relating to
expendi tures by M. Petermann on Respondent's behal f, the
rei mbursenent of those expenditures, and the failure to properly
di sclose or item ze the expenditures on Respondent's @@ CTR and
F2 CTR. Oherw se, the "other event/acts" are not probative to
show Respondent's "wi || ful ness.” Just because Respondent wote
a personal check to M. Peternmann, later reported as an
expenditure to Petermann Advertising/mp, does not nean
Respondent knew he was violating the law, or that he was acting
wi th reckless disregard for the | aw, when he signed CTRs t hat
did not item ze paynents made directly to M. Peternann.
Accordingly, the Mdtion in Limne is granted in part and deni ed
in part.

COPI ES FURNI SHED,

Eric M Lipman, Esquire

Fl ori da El ecti ons Conmm ssi on
Collins Building, Suite 224

107 West Gai nes Street

Tal | ahassee, Florida 32399-1050
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Al bert T. G nbel, Esquire

Messer, Caparello & Self, P.A

215 South Monroe Street, Suite 701
Post OFfice Box 1876

Tal | ahassee, Florida 32302-1876

Pasty Rushing, Cerk

Fl ori da El ecti ons Comnm ssion

The Collins Building, Suite 224
107 West Gai nes Street

Tal | ahassee, Florida 32399-1050

Barbara M Linthicum Executive Director
Fl ori da El ecti ons Conm ssi on

The Collins Building, Suite 224

107 West Gai nes Street

Tal | ahassee, Florida 32399-1050

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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